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LEGAL, COURT AND CONTRACTUAL PROTECTION OF FOREIGN INVESTORS IN THE REPURBLIC OF MONTENEGRO

Foreign investments, as the form of capital inflow, imply acquiring property by legal or natural personalities of one state within the other one. It is the investing of money and other values – resources, technologies and know-how, all for the purpose of acquiring new values. Foreign investing has been developed in such manner to cover both direct, immediate investment and portfolio investment, i.e., investing in public values, private firms and properties of individual persons.

Capital inflow implies a broad notion. It includes completely different types of financial transactions, such as: banking, short-term and long-term loans, investing in securities, purchase of existing firms, investing in already existing firms, purchase of enterprises under the privatization process, as well as a sequence of other forms of investing. 

Each of the above mentioned transactions has different implications both on income growth and on risk exposure within capital market.

For a state, the savings of which is insufficient to cover potential demands for investments, the supplied foreign capital represents profitable means for stimulating accelerated growth of economy. Therefore, investing can be understood even broader than the given definition says. It can be understood as each and every credit investing in the economy of a state, and not only as direct investment. It is indisputable that direct investment is the investment implying full meaning of the notion. Apart from its being the source for new production or service capacities and infrastructure within a state, it can be also the means for facilitating payment balances. 

In addition to money and objects, also other values can be supported by investing. As for this, the values of intellectual property have to be emphasized. Here, to mention technology first of all. Technology, as an object of investing, must be paid special attention. It implies a level of skills to manage the instruments and methods intended for goods production and services delivery. The quality of technology is crucial for investing. Modern technology has increasingly been grounded in science. It is more communicative and, therefore, it is more available to those of proficiency to accept it via contemporary communication tools. Achieving such level of proficiency, furthermore, requires certain investments. 

On the other hand, technology entails investing in permanent property anyway, so it means a crucial investment. 

Some rights may also be among investment targets, and the following are interesting ones: license right; knowledge and skills; concession right and others. 

The system of Montenegro concession pieces of legislation is important for enabling successful investing of foreign investors, 

The concession right has been detailed by regulations also. Full transparency has been provided as well. Each concession contract that was concluded with a foreign investor should be reported and registered in the manner provided for by the Foreign Investment Law. 

If it has been allowed by legally defined procedure, any concession contract shall be concluded by the establishment relevant for concessions, whereas the contract shall include the provisions provided for by the Law. In this respect, there is no significant difference between regulating this institute in Montenegro and in other developing countries. 

The biggest problem of developing and transition countries, among which Montenegro is, is the lack of capital - both in the sense of assets capable to generate (create) income and the one capable to generate itself. In addition to machines, infrastructure and buildings that enable production process and that does not encompass raw materials, land and workers, capital is one of four production factors. However, capital itself is the product made by workers and of raw material. The essence of capital is the fact it represents deferred spending. It represents whatever property, wealth or stocks of values, either financial or material, which are able to generate income. Therefore, the lack of capital in developing countries does not allow poverty escape. 

Modern and mostly open markets for exchange of international capital and for undisturbed capital flows indicate one of the key economic development elements important for all countries. Capital market has endured its entire crisis, especially in preceding years (crisis of 70s, LA crisis, Crisis in Far Asia, and alike). 

There are no serious economic objections to international integrations that are being embodied via goods and services movement. There are many proves integrations could significantly contribute to economic development of any country, via exchange of capital. In this sense, special importance is given to capital integration within certain projects. 

International capital investing, supplied for the projects, enlarges commercial possibilities as international trade does. On the other hand, it creates more stable sources of national income. 

Developing countries often experience non-grounded illusions on their economies’ eligibility to attract investments. However, the consideration of the protection of foreign investors should be observed not only in the context of one state but broader. Actually, global analyses on wishes and on real investment opportunities are disappointing ones. All researches have shown real investment opportunities are far away from the expected ones, and the picture showing the relation between the expected and the factual opportunities is the crushing one (”Economist”, London, May 3 2003). The reason of the last importance is investment risk. 

The possibility to productively invest in developing countries is still very low. It is particularly obvious if we take in account such investments in global sense. The data obtained via researches in late 2001 indicated that the total of cross border bank loans and deposits, i.e., of money investments, was US$ 9 trillion. Of this amount, only US$ 700 billion could be allocated to the borrowers in developing countries. The total of cross border investments in securities was about US$ 12.0 trillion, of which US$ 600 billion were allocated to developing countries. (Economist, April 2002)

The above said clearly indicates the major part of capital from rich countries intended for the poor ones is still minor and is still quite similar to the proportion that existed 100 years ago. 

Our country is also a developing country, and is in the group of transition countries as well. That is why the response of researches to the question: Why developed countries do not invest in developing countries, i.e., in transition countries? – is the issue more important for our consideration. 

Modern analysts offer the following answer to the question:

a) There are abundant capital resources in wealthier countries that could be invested in developing countries. However, there is common attitude that labor force in poor countries is mainly bad educated and less experienced in industrial production, so the capital invested in developing countries cannot generate the same profit as it can in developed countries. That means that one of the essential reasons of reduced capital allocation from the states having it enough to the ones which lack it is low income generation, i.e., reduced profit, which again means the profit generated by such capital in developing countries is less than it is in developed ones. 

b) Property rights have not been regulated in many developing countries and pieces of legislation are not reliable enough to offer full protection to foreign investments. It is well known that legal security in a state in which investments are made is the foundation of each investment project, without which no investment is possible. 

c) Very often, there isn’t any economic infrastructure required for new investments in developing countries. 

d) Political risk may also impose a serious problem. 

e) Many developing countries do not allow any capital to inflow and to flow freely. Regardless of the fact the network of restrictions to the capital flow is less present than it has been so far, there are various official and unofficial obstacles preventing foreign investments. 

f) Vis à vis liberalization interests within capital market, developing countries have been far less opened for cross border financing in recent years than typical developed countries. Such situations have occurred regardless of the existing awareness both sides have benefits from the capital flow originating from developed countries. 

g) Some developing countries also face specific difficulties in determining actual balance. The combination of harmful functioning of national financing, poor regulations and unpredictable and weird economic policies are all perfect design to get worst outcomes in a certain country to become open for financing. In developing countries, in which these shortages are obvious and cannot be surpassed so easily and quickly, uncontrolled and sudden opening of economy toward foreign capital will lead to more harms than benefits for both sides.

Obviously it should be born in mind that foreign investors start from these general or similar available analyses in their appraising whether to invest the capital in Montenegrin economy, although such general appraisal doesn’t necessarily mean an obstacle for the economy of Montenegro as a whole. Some of the previously mentioned obstacles actually do not exist in our country. However we can face some other ones hindering the successful foreign capital investing, such as hesitations of foreigners to invest in our country because of the consequences of civil war in neighboring countries, poorly defined Union of Serbia and Montenegro, unsettled and high foreign debts, grey market existence, and alike. 

2. Foreign investments and freedom of investing in Montenegro 

Foreign capital investments in national economy are parts of international economic development.

We can witness sudden increase in international economic exchange and cooperation, i.e., expansion of economic links among other countries. Production, trade, allocation and consumption are interconnected and are continuously improved at international level. This is a dynamic process which is well a consequence of modern labor instruments (such as machines, electronic devices, nuclear energy, automatism, software development and alike). External appearance of international labor movement is the exchange of goods and services. The foundation for this, from the legal point of view, is the position of foreigners in business. 

Investments may be direct and indirect. 

Direct ones can be carried out through investing in two categories of property:

a) investing in securities,

b) investing either in fully or partly state owned property, and

c) other forms of investing (which are indirect ones).

Indirect investments, if taken in broader sense, imply approving loans to the banks for specifically determined investment purposes such as investments in companies or in individuals / individual physical personalities. Since, in this case, investor is not the only owner of capital, required guarantees shall exist. 

Developing countries can never find it easy to involve themselves in dealing with foreign capital sources. To reach the advantages of financial integrations accompanied by minor costs is a very difficult task, although it can often produce unrealistic hopes. In such cases, prospects for success are few, and it is almost impossible to eliminate completely the risk from financial crisis. 

Anyway, the important role is played by the protection of foreign investors. This is the point where emphasis should be placed at huge differences in treating foreign investors, as subjects in businesses, in various countries. The treatment is ranging between anachronous attitude toward foreigners as to aliens and their almost completely equaled status with that of national subjects. There is no foreign investor without free market and capital flow, free movement of persons and exchange of goods. Via its legislation, Montenegro undertakes all steps to create free market for investments, and treats foreigners as equally as domestic business subjects, except in rare cases of applying reciprocity principle. 

It is not hard to identify the position of the Republic economy in comparison to the two mentioned global analyses. Montenegro is not only a developing country but it is also a transition country. Therefore, the efforts of its Government are more delicate. The practice of the Republic of Montenegro has been founded in the legislation on investments and on investment protections in general, because both targets are to be achieved. The relations that basically change property status within the economy of Montenegro and that enable more investments are primarily the pieces of legislation regulating privatization - which are incorporated in the Law on the Privatization of Economy (”Official Gazette of RM”, No. 23/96, 6/99 and 59/00) accompanied by relevant regulations. Such pieces of legislation entail the continuation of already started privatization, which has been introduced by the Law on Property and Governance Transformation (”Official Gazette of RM”, No. 2/99 and 27/94). This Law changes ownership over transformed public capital in enterprises, which capital has been transferred to funds, as well as the ownership over public capital. 

Pursuant to this Law, the Government makes annual privatization plans for Montenegro, the implementation of which is transparent and under the control of the very Government. 

Privatization methods, i.e., investments allowed by the Law are as follows: shares sale, business assets sale, supplemental capitalization, joint ventures and alike. Such methods are implemented via public competition, public tender or public offer. 

Annual privatization plan is a final, enforceable Government’s act. Thus, for example, the Resolution on the Privatization Plan for 2004 explicitly provides for the activities within the scope of privatization shall be implemented for the purpose of:

advancing fundamental conditions for private property development, 

improving institutional framework for attracting foreign investments and fostering entrepreneurship, 

privatizing individual companies and banks. 

Such companies and banks have been specified individually so that it is obvious the very process is a real approach and a transparent invitation intended for both foreign and national investors to invest. The legislation of Montenegro emphasizes the most important activities of improving conditions for private property development, and they are as follows: property rights protection, economic freedoms development and transaction expenses reduction, all via removing obstacles and unnecessary licensing and reporting. 

In order to avoid local influences on the process of enabling entrance to foreign investors as maximum as possible, anticipated measures in privatization plans have been based on recommendations of specialized World Bank’s services and on comparative analysis developed by well known world expert companies. 

The Government agenda provides for the continuation of privatizing companies and banks, the regulation of activities related to infrastructure and the sales upon tenders.

All those measures are in relation to the concrete subjects, and they are carried out under the full control of the Government and the Government’s Privatization Council. 

Therefore, investments in Montenegro, and especially those of foreign partners, significantly foster the measures of Montenegro Government. It is evident that also expert companies have contributed to the genuine consideration of real circumstances so that foreign investors have all necessary information for their decision making. In addition, they are entitled to inspect and evaluate such information during any tender procedure. This is to avoid a major part of the factors that previously mentioned analyses have listed as obstacles for privatization in developing countries. 

Legal protection of foreign investments 

Substantial legal provisions on the protection of foreign investors 

Montenegro has rather good legislation for enabling foreign capital inflow and the protraction of foreign investments. 

Substantial legal provisions that have protected foreign investors since the very beginning of foreign investment arrangements are contained in the Law on Business Organizations (”Official Gazette of RM”, No. 6/02), as well as in the Law on Banks, the Law on Foreign Investments and, primarily, in the Law on Securities. 

All the mentioned Laws treat foreign partners, i.e., foreign investors, as equally as national ones or as natural personalities. 

Thus, pursuant to Article 18 of the Law on Business Organizations, founders of any joint stock company may be both national and international natural or legal personalities. Therefore, there is no difference between founders, which is actually the first legal protection of foreign investors that will engage themselves in founding a company. 

All the above said is approved by the Law on Securities. Each owner of any security may be foreigner, and he / she will be protected in the same manner as any national of Montenegro. 

The vital form of the protection of foreign investors, i.e., of investors in general, is rooted in the right of foreign investors to manage any business company in Montenegro in which they invest. Such right is, as a rule, proportional to the share of their capital within the total capital of a company. The right is inviolable and absolute. The right enjoys full legal protection. As an absolute right, it encompasses all authorities that stem from the property right, the authorities being increased by a range of corporative rights (the right of investor to be chosen and to select the company’s managing bodies, the right to vote for decisions, the right to manage and alike). 

If a foreigner has not invested his / her capital in order to become the owner, but he / she has invested it on loan basis, then he / she can be secured by real and personal instruments of protection. Real instruments imply mortgage, fiduciary right to transfer property, and pledge; personal instruments of protection imply authorities to transfer resources, bank guarantees and bills. 

Complete legislation on these instruments for guaranteeing the collection of accounts payable exists in the Republic of Montenegro, as well as the regulations prescribing related procedures for their enforcement. 

Such protection can be achieved by applying classic, old instruments, as well as by new instruments for real protection. 

Mortgage is a sure tool for real protection. However, because of the slow realization of mortgage procedure, fiduciary right to transfer property is applied as a more effective and more contemporary instrument for real protection. 

Fiduciary transfer of property is a specific mechanism of protection that has been provided for by a separate Montenegro law. It has been introduced as the counterpart to mortgage, with the aim to replace as often as possible, because the collection of accounts payable guaranteed by a mortgage is very slow (that is the reason why the provisions on mortgage in Montenegro are being undergone to alterations; a new, more effective law on mortgage is expected to be introduced).

As for fiduciary transfer of property, a creditor is secured in such manner that he / she acquires property right to the real property of a debtor or a third persons acting on behalf of the debtor immediately upon concluding the basic contract on credit or loan or any other money transaction. If the debtor has not met his / her obligations, the creditor is entitled to register him/herself as the owner of fiduciary real property or to sell it in order to collect debts from the price agreed for such property, with the obligation to pay the debtor any difference in such price. The provisions of international rules on guarantees have been completely accepted in Montenegro, and especially those on bank guarantees of all types. They are frequently used and they imply effective protection before courts. 

The major part of foreign investments is carried out through banks. 

Banking system in Montenegro is reasonably opened for accepting foreign capital, both for direct investing in founder’s capital of banks and for indirect investing in the Republic economy via the mediation of banks. 

Pursuant to the Law on Banks (“Official Gazette of RM”, No. 52/00 and accompanying regulations), a bank may be founded by at least two national or foreign legal or natural personalities. There are no limitations here preventing a founder or a co-founder may be a foreign investor. This is not only the regulation but also the positive practice in Montenegro. There are banks in Montenegro with majority or partial share of foreign capital, which banks have been operating very successfully for years. 

A foreigner may be the owner of a bank in full or in part. There are no differences in treating foreigners as the owners of bank capital in comparison to national persons of the same status. In addition to banks, the Law on Banks allows also affiliations and financial institutions to exist as financial organizations. Any foreign bank may found its affiliation or its branch office in Montenegro. 

Several new banks have been founded by foreign capital in Montenegro. Some of old banks were liquidated, and one bank, which had done the major part of loan and guaranteeing investment transactions with foreign countries in the past, was reorganized in such manner that Montenegro undertook the bank’s obligations on loans and guarantees toward foreign countries, and the bank has been sold afterward. 

Separate pieces of legislation have regulated the functioning of financial institutions in two manners - as micro credit organizations and as credit lines. They also may be founded by foreign legal and natural personalities, which is guaranteed by the provisions of the Law on Credit Unions and Micro Credit Financial Organizations (“Official Gazette of RM”, No. 1/04), as well as by the Law on Banks the provision of which relate both to the founding and the operations of financial institutions. 

Banks may take loans in foreign countries, which loans are to match the scope of the Republic economic policy and their own capacities to repay such credits. 

The pieces of legislation on banks have been precisely detailed and they regulate all key issues relating to bank functioning. The system of control in banks has been based on the EU principles on bank operations, and it functions successfully. Separate provisions on risks in bank operations have been defined and they categorize the risks in exactly determined number of categories. 

Montenegro banks have significantly involved themselves in the role of the coordinator for granting loans to small and medium size enterprises and entrepreneurs, whereas they have started to be one of the key subjects for foreign investing in development projects of small and medium size enterprises and, thereby, the privatization factors as well. 

In granting, using and repaying credits, banks have not faced bigger difficulties because they paid attention to the training of their staff for related jobs. Besides, they adequately prepared the system of collaterals, i.e., of guarantees for the repayment of credits, so they have solved the problem, which is emphasized by the analyses of situations in other developing countries, successfully. 

In majority of developing countries, the guarantees required for the repayment of credits imply obstacles to obtain loans for small and medium size enterprises. However, each value may serve as a guarantee (collateral) for the repayment of a loan. This is extremely important for borrowers. 

Nevertheless, Montenegrin legislation has solved the issue of collateral rather successfully. Montenegro system for repayment of smaller loans, which involves the endorsees that are selected by banks, very strictly, has achieved significant success regardless of rather high interest rates. 

However, investment risks always exist. Political risks should be eliminated by states – naturally, when such countries have interests to invest in certain developing countries. Commercial risks are the matter of the very investor’s evaluation. Nevertheless, such risks are also impulses for particular businesses, because each business that is profitable in developing countries entails a level of risk. 

As for new manners of crediting small and medium size enterprises, Montenegro has followed the EU principles according to which Central European countries should accelerate the reforms of their financial sectors and of market operations regardless of the old habits can be hardly eradicated. 

Even when risks emerge, making other mistakes should be avoided. The first thing industry officials think of in such situations is to change relevant law for preventive purposes. However, that is often not a good response. The fact indeed is that governments make abundant new regulations hoping they will keep the economy of their states away from risks, and particularly from the economic and financial ones. Either in America, many officials are worried because of extensive legislation. 

It is impossible to eliminate risks completely. Losses have to occur during business operations, because there will always be losers. However, most serious problem rests on the opinion that risks can be completely avoided. 

The most significant of all what governments can do is to secure markets against risks in order to establish fair play labor market. Governments must not be too much fast in undertaking steps for protecting people against their own mistakes. 

To achieve a reasonable minimum in legislation and in economic policy is of crucial importance for developing and transition economies. There is too much left to be done by governments, which is in their own interests, in order the preconditions for capital inflow to be created. The legislations of rich countries and of international financial institutions, which are enforced by the governments of developed countries, are complete and decrease capital investment risks. 

What has been done within the legislation of RM in order some of shortages, which are the same attributes of all developing countries, to be eliminated and what more has left to be done?

It is needless to have abundant pieces of legislation. This is particularly relevant when it comes to developing countries. Numerous unnecessary rules have caused poverty to be graver, creating at the same time entrepreneurship unattractive to take risks and eligible for corruption and granting huge powers to administration. 

This is where to put emphasis on the fact that overregulation can entail barriers to necessary foreign capital. A recent survey carried out among corporation bosses has shown how much overregulation can be an obstacle for investors from foreign countries (A.T. Kearny). 72% of them expressed their opinions that government’s regulations are the greatest risk for new businesses abroad. It is interesting that, during the survey, only 21% of them emphasized terrorism as the greatest risk. 

Montenegro economy makes all its efforts to become a part of the EU economy. The European Union has already admitted membership to ten countries with similar approximations in their legislations. Each of those new EU member countries has to put a strict line and to concentrate itself to clear, better, freer and more effective financial system creation rather than to go backward in such process. A kind of award for their accession implied cheaper capital as the engine fuel for launching their economies and fostering bigger savings accompanied by customers’ confidence. Montenegro economy needs to take such method into account on making its way to the EU integration process. 

Although the heart of reforms encompasses banks, there are numerous “uncovered” work areas. Unfortunately, securities markets in the major number of our banks are undeveloped. Bankers in previous banking system did not worry about credit risks because neither they nor their borrowers could bankrupt. In early 90s, almost each country in Central Europe had its own banking crisis. However, each of them went its own way while solving such crisis.

Montenegro passed through similar difficulties in banking, whereas it had two additional ones – high foreign indebtedness and high old foreign currency savings. The state had to have to find ways to solve these problems. Fortunately, the state found solutions for them, so Montenegro is not indebted either in Paris or in London Club any more: it has regulated what was due to IBRD and IFC, so its starting balance is positive when it comes to the burdens of foreign indebtedness.

Montenegro is aware that important factor of bank sector reform is the very foreign capital. 

In theory, the share of foreign owners in financial sector integrate banks in western and market world, whereas offering higher standards for managing and better links with capital. More competition means lower borrowing premiums, especially for small and medium size businesses. Foreign property also offers faster connection with new financial services, such as mortgage and leasing. All the previously mentioned increases the funds and their re-grouping for those areas requiring them, as well as allocates unused funds from citizens’ savings and from the accounts in foreign countries. The supervision is as at far higher level. Nevertheless, banks cannot do everything – the fact that has been shown by the Middle Europe practice. The success of stock exchange operations, i.e., of the specific capital market, is of high importance for banks’ operations. The greatest surprise for the Central Europe was the slow progress in alternatives such as capital markets and private participation. Many countries founded stock exchanges, announcing them by fanfares. Thanks to mass privatization, major part of those stock exchanges had lists containing thousands of companies’ names. However, the inflow of new capital was absent - or, if such capital inflow occurred, its fast outflow happened also because of new markets were unattractive and without advantages for real money markets. 

Even worse, shares of the companies with which business was carried out without enough openness and strength to entrench reliable prices involved themselves in all categories of black-marketing, and they made jokes with minority shareholders. Now, some of these problems are dealt with in certain markets, but they cannot be eliminated so fast. 

Generally, each local capital market faces the option whether to fight for its national identity or to open itself to all-European markets? Patriotism is not the only defense implied by responding to this option. 

Countries that abandoned old systems need time to recognize the fact they indispensably necessitate small and medium businesses, i.e., enterprises. Almost all socialist systems experienced crises or they collapsed completely. They had to accept life philosophy the new system needs to be entered in by small and sound firms in private property. Regardless of the achieved success so far, there is a lot to be done in Montenegro within this area. 

EBRD has started to give funds to banks since 1994 for the purpose of encouraging small entrepreneurship. Some of bigger banks accepted that also, so the success in some developing countries has occurred. Certain steps forward have been made either in Montenegro, especially in agriculture. However, they are minor in comparison to the possibilities that are offered in that area. 

Montenegro has successfully started the cooperation with the Institutions of European Bank for Reconstruction and Development, and most often with those ones that are already the founders of national banks. The usage of credit lines for small and medium size enterprises has been functioning for years very successfully, as well as the system for guaranteeing their repayment. Such efficacy has been reached mainly through the mutual cooperation of the Ministry for Agriculture of RM, European Bank Units and responsible personnel of Montenegrin banks. 

Legal system and the institutions in all segments of society need to be opened for the inclusion and the respect of the EU law, regardless of the fact it is not an easy task. All this is for the purpose of abandoning the behavior inherited from the previous 50 years or more. 

The practice to trade with securities and to undertake shareholding risks has hardly been taken into life. Not enough attention is paid to the fact the prevention of poor countries to adjust risks to real economic costs implies at the same time a serious limitation for the increase of production growth. Decreasing the most frequent risks will provide numerous benefits. However, this requires the huge investments in institutional infrastructure enabling fair play, and carries other risks as well. 

When it comes to creating as advantageous conditions as possible for foreign investors and investing in general sense, pieces of legislation can help a lot. Annual privatization plans in Montenegro are good examples for that. Besides, it appears that the parallel arranging the sale of existing firms at lower prices and the obligation of purchaser to invest in new facilities and equipment - which obligation is eagerly accepted by such purchaser because it corresponds to the targets placed on the occasion of the purchase - is a very good method to attract foreign capital. 

Restoring losses, as a part of economic policy, has always to be minimal. It is not advisable to encourage uncontrolled behavior. On the other hand, very frequently the regulations that hinder and do not allow prospering and freedom of both national and foreign investors are introduced because of the wish to eliminate all risks. 

Most direct measures for the protection of foreign investors have been prescribed by the Foreign Investments Law (“Official Gazette of RM”, No. 52/00). Separate Chapters of the Law have regulated the rights and obligations of foreign investors as well as their protection. Among these ones, the most distinguished rights are the right to manage or to participate in company’s managing; the right to transfer the rights and obligations stemming from a contract on founding to other foreign investors or national persons; the right of recourse of particular things invested, pursuant to any contract; the right of recourse of any deposit, i.e., of the residue of funds invested in a company – after termination of contractual relationships; the right to the share in any property or of the recourse of share, i.e., of a company’s assets - after the company’s dissolution if certain funds have been invested in founding such company; as well as other rights provided for by this or other laws. There are also the rights to share profit; the right to freely transfer and reinvest profit; the right of foreign investors not to be taxed more disadvantageously than national ones; and the right to freely effect payments aimed at investing in business operations with foreign countries, all in line with the Law. 

Foreign investors shall be entitled to all intellectual property rights. 

Particular emphasis has been given to the legal protection of foreign investors, which implies that, in all situations, any contract composes the basis for investing that is protected by the law. The Law prescribes that, in case the Law that was the basis for any foreign investment contract conclusion has been amended, the provisions of that contract or of the statute or of the Law in force at the moment of its conclusion shall be applied to the obligations stemming from such contract if it is more favorable for investors concerned and unless otherwise has been agreed among investors pursuant to the amended provisions of the Law.

Investing is grounded in investment contracts. The provision of the Law explicitly defining the contents of foreign investment contracts and of company’s founding documents is of importance as well. 

There isn’t any excess of administration in foreign investment procedure. There are only the obligations of recording and promotion. 

The right of the parties to any investment contract to select the arbitration is guaranteed.

The property of any foreign investor is registered in the same manner as the property of any national investor. There is the established system of securities registration in Montenegro, which has been embodied in the specialized institution – Central Depositing Agency – that carries out the registration in electronic and fully transparent manner. 

Central Depositing Agency performs the jobs of registering dematerialized securities, clearing, balancing transactions agreed upon securities, as well as other jobs in connection with the dematerialized securities. The Agency is a joint stock company that was founded by, or the shareholders of which may be, RM, authorized partners, stock exchange, banks and other legal personalities,

The regulations on the founding and the work of Central Depositing Agency have provided for everything required for the protection of both foreign and national money depositors, i.e., investors, and of their property rights. 

No discriminatory treatment may be applied to any national or foreign purchaser of such securities. The Law on Securities (“Official Gazette of RM”, No. 59/00) explicitly prescribes that neither any decision on securities emission may limit the right of purchase to any person, unless the right has not been limited by the Law, nor priority right may be granted to any purchaser. 

Emission of securities shall be carried out via public offer and based on open public invitation to subscribe and to pay the securities, however after previously obtained approval from the Commission on Securities. 

Protection of foreigners in the procedure before courts 

The norms of legal proceedings in Montenegro have been defined in contemporary manner. 

The essential tool for exchange in international labor allocation is a contract concluded upon regulations on free exchange of labor and capital. 

Numerous relationships have been regulated by the universal rules. 

Classic and standardized contracts developed by the UN Economic Commission are new sources of law in broader sense. Documents accompanying international business operations are often multilateral or bilateral international contracts. 

The same provisions in effect for contracts on purchase of goods in internal market are valid for contract on international purchase of goods. Nevertheless, there are certain regulations that modify the mentioned provisions in case of business operations with foreign partners. They are either separate laws (the Customs Law, the Foreign Trade Operations Law, and the Foreign Investments Law) or certain effective norms on operations, which norms generally regulate the matters of goods movement. 

But, bilateral contract on investing is required. Court protection and the effectiveness of such court protection are also extremely important both for national or foreign investors with respect to their rights defined by any contract. 

Our legislation allows the principle of proportional jurisdiction in case of actions against foreign nationals. That means that, if any Montenegro national may be trialed before the relevant court of a foreign country that is not of the jurisdiction of court racione loci for such civil legal matter, the proportional jurisdiction shall be valid for any trial of a national of the country concerned. 

Positive legislation of RM provided for the full equality of parties before any court. Such equality is reflected in the equal treatment of foreigners as parties to any legal proceedings with respect to the scope and the quality of their rights and obligations. Besides and in harmony with international standards, foreigners have been allowed certain special rights such as the right to use mother language in any procedure before courts (Article 99 of the Law on Civil Procedure). It is the obligation of relevant court to provide interpreters and to translate the course of any procedure foreigners participate in. 

In addition, there is the legal principle that says the international law’s rules are valid in case of the jurisdiction of Montenegro courts designated for trials of foreigners with immunity and of foreign countries and international organizations. 

No procedure relating to foreigners before courts in Montenegro does put any foreigner into unfavorable position. Foreigners are entitled to choose either substantial or procedural law. Designated court of Montenegro is relevant for trials, when its jurisdiction is challenged by the international element that has explicitly been prescribed by the law or international agreement. Only when the law or the international agreement lacks the provision on national court jurisdiction for specified cases, the national court shall be of jurisdiction to hold trials in such cases even when its jurisdiction stems from the law provisions on jurisdiction of national court racione loci. 

There is a special protection for the persons that are not subject to general jurisdiction racione loci. An action may be instituted against such persons before any national court, within the jurisdiction of such court there is a property or a thing belonging to them and being required by that action. In cases against persons for which Montenegro has no court of jurisdiction racione loci, in cases of the liabilities that have to be executed its territory, related action may be instituted before the court within the territory of which such liabilities are to be met. 

Personalities with their seats in foreign countries have special protection in relation to the liabilities undertaken within Montenegro, or if they need to be met within Montenegro. In such cases, any action may be instituted before the national court within the territory of which there is any permanent branch office for Montenegro, out of the seat of the authority to which its activities have been committed.

Any foreigner may conclude an agreement on jurisdiction racione loci. 

Plaintiffs or their solicitors in foreign countries, who do not have their representatives in Montenegro, are in obligation to nominate them immediately upon the submission of any action, for the purpose of receiving correspondence relating to the case. If they do not act accordingly, the relevant court will appoint the representatives ex officio, on plaintiffs’ expense, for receiving correspondence. Even afterward, the relevant court will call defendant or the appointed representative to make the appointment required, in defined period of time.

Arbitration as the manner of court protection for foreign investors 

Apart from regulating court jurisdiction, new pieces of legislation on civil procedure have detailed also arbitration procedure as the instrument for solving disputes. Foreign investor rather chooses independent arbitration than any relevant court of the country in which investing is carried out. 

Arbitration has been separately detailed by the Law on Civil Procedure, both in relation to substantial and procedural rules. The existence of additional regulations on arbitration is significant because it is usual that almost all contracts on foreign investments contain arbitration clauses. At the same time, this means also the possibility of definite protection for foreign partners who are entitled to select, by their contracts on investments, arbitration board with its seat in Montenegro for case of disputes. Such authority will not be composed only of national arbiters and, accordingly, its composition may be negotiated by the same contract. 

Foreigners are entitled to negotiate the relevance of any foreign arbitration board for solving disputes within the specified contractual relationship. 

The procedure before arbitration board with its seat in Montenegro has been regulated by the Law on Civil Procedure, except when the provisions of other law or international agreement provides for that designated arbitration board with its seat in Montenegro shall be considered foreign arbitration board. 

National regulations on arbitration are very flexible and they do not exclude the possibility to designate arbitration board in a different manner. Thus, if at least one party to a dispute is a resident, or a person with permanent stay or the seat in any foreign country, the parties to the procedure may agree on the jurisdiction of a foreign arbitration board for solving disputes relating to the rights they are entitled to, unless other law or international agreement has provided for the explicit jurisdiction of a national court. Arbitration court may be an ad hoc court or a permanent arbitration court. 

However, there are explicit provisions saying that in case of disputes between natural personalities with residence or permanent stay or between legal personalities with their seats in Montenegro, the parties may agree on a national arbitration board for solving disputes relating to the rights they are entitled to. 

In order not to perplex the instructions and to have opposite interpretations, the law has prescribed what the jurisdiction of national courts implies. The Law on Civil Procedure has explicitly prescribed the jurisdiction as the power in solving disputes relating to real properties, army units, and executive and insolvency procedures (Article 45 of the Law on Civil Procedure).

The Law has detailed also Arbitration Contract. Arbitration Contract has been defined as the contract by which parties subject all or particular disputes between them, or those ones that could arise from certain legal matter - either contractual or non-contractual one - to arbitration. It has been said that an arbitration contract may be concluded in the form of an arbitration clause contained in any contract or in the form of a separate contract. However, it always has to be in written form. It shall be considered as a concluded once all letters, telegrams or telexes and other methods of telecommunication representing written proof on the contract conclusion have been exchanged. Any Arbitration Contract shall be deemed as the concluded one even after tabling the action in which the plaintiff states such contract exists and by which he / she responds to the action in which defendant does not challenge the allegations. 

At the same time, the referring of Arbitration Contract to the document (i.e., general requirements for legal matter conclusion, text of other contract and alike) that contains an arbitration clause shall be considered Arbitration Contract if it has been concluded in written form and if such referring indicates that the clause is a component part of the contract. 

Also Arbitration Court has been established by the provisions on appointments, the rights and the obligations and the challenging the arbiters, as well as on the jurisdiction of Arbitration Court. 

It has been prescribed that the number of full arbiters shall be three, unless otherwise was provided for by any agreement, as well as that selected arbiters may be chosen only for arbitration board presidents or as arbiters-individuals. 

Arbitration Court itself may decide on its jurisdiction, including also decision making on each objection relating to the existence or to the enforceability of any arbitration contract. 

The principle of full independence of the parties to any arbitration procedure will is accepted by the Law. It prescribes the parties to the procedure are equal. Therefore, Arbitration Court may neither use forceful means nor pronounce sanctions. Parties may agree the place for arbitration. In case of lack of such an agreement, relevant Arbitration Court shall decide thereon. 

Full independence of parties’ will has been allowed for the purpose of the selection of arbitration procedure and of the law governing such arbitration. Unless it is contrary to the Law, parties may agree the rules for arbitration procedure, which rules they have selected pursuant to the Law. They may refer to certain other rules as well, i.e., they may use any other corresponding manner. 

Parties may agree the language or the languages that will govern arbitration procedure. If there is no such agreement, relevant Arbitration Court shall decide itself on the language or the languages to be used in arbitration procedure. Arbitration Court may require translation of all written evidences in the language or the languages the parties to any procedure have agreed or relevant Arbitration Court has decided on. 

The provision of importance is the one saying all correspondence may be served in the language of chief contract or of the Arbitration Contract concerned, or in the official language of the court which would have been of jurisdiction if the Arbitration Contract had not been concluded, until the agreement of parties or the decision of relevant Arbitration Court on the language for the procedure is passed.

The provisions on serving, action and responds to the any action, oral or written procedures, witnesses, expert witnesses, Panel decision making, settlements, judgments, supplemental judgments, alterations and interpretations of judgments and on arbitration procedure costs have been detailed separately as well. 

Arbitration Court shall decide on legal rules parties have selected as the effective ones for dispute solving. If parties have failed to do so, relevant Arbitration Court shall decide according to the law most relevant for such cases. Relevant Arbitration Court shall decide ex aequo et bono only if parties have explicitly given their approval. It is legal provision that Arbitration Court shall decide in line with the provisions of any contract or it shall take into account commercial customs. 

The principle of effectiveness in the procedure before relevant Arbitration Court is in place as well. Arbitration board’s decisions have been granted the validity of court decisions in such manner that Arbitration Court’s judgments shall be of the same effect as court judgments, unless parties have agreed otherwise. 

These detailed provisions on arbitration are particularly important for parties and especially for foreign investors to whom they are available during negotiating any investment contract. Foreign investors, together with national ones, need not search for the rules of any other arbitration when there are rules in Montenegro upon which they may select desirable arbitration authority that is not any national court and that is composed in the manner consistent with the will of parties to the procedure. At the same time, modern regulations contained in corresponding arbitration rule by-laws with other arbitration authorities, referring both to arbitration board composition and work and to arbitration decisions and their enforcements, which have been designed in line with the provision of contemporary international law are available in the Montenegrin Law on Civil Procedure that has already codified them and made applicable for the purpose of contractual parties in new investment ventures.

It is significant to emphasize again that no regulation in Montenegro hinders either foreign or national partners to select any foreign arbitration or foreigners as arbiters or any foreign procedural or substantial law to govern their arbitration procedures. 

Pursuant to the principles of international law, decisions of such arbitration board shall be treated in the same manner as decisions of national arbitration boards.

Contractual protection 

Montenegro legislation recognizes the principle of full independence of will, which is contained in regulations on contractual transactions. Montenegro regulations on contractual transactions have been detailed separately in the Law on Obligations. Separate regulations are in force for certain types of contracts as well.

Investment contract is not within the category of the above mentioned contracts. It is considered regularly as a contract that regulates relationships between a foreign and a national partner, which relationships shall be regulated by separate contractual provisions. 

“Contractual construction” is a well known notion usual in our practice to describe regulating complex economic and legal matters, because such concept encompasses a sequence of various economic agreements. Foreign investment contract is a typical example of the said contractual construction, which includes several different agreements, most often as the following ones: money and other resources investment agreement; real property purchase agreement; foreign trade import agreement; loan agreement; agreement on guarantees; foreign trade export agreement; concession agreement; and a series of other agreements, depending on what the arrangement of foreign investor includes. 

However, each of the mentioned agreements has been regulated by the provisions of the Law on Obligations which is in force in Montenegro or by the provisions of other Montenegrin laws (such as Foreign Investments Law, the Law on Foreign Trade and alike), so there is no lack in legislation with respect to any contractual relation.

Besides the above said, Montenegro practice recognizes and offers legal protection also for those contracts that have not been listed explicitly in pieces of legislation in force but that have been in place for years. Among them, we can mention leasing and factoring agreements, and alike. Nevertheless, it can hardly be said these agreements have not been encompassed by the regulations of Montenegro because they are frequently referred to in by-laws that regulate such contracts, whereas they haven’t been regulated explicitly as such. 

Also, there are contracts in Montenegro which are legally applicable and which are subjected to legal protection. Those contracts have been regulated by international conventions, general rules, and bilateral international treaties and alike (e.g, Contract on Capital Equipment Delivery, Common Rules on International Documentary Accreditation and alike). Contracts concluded based on the said international rules enjoys also full legal protection in Montenegro. 

The contracts that haven’t been explicitly titled in positive legislation of Montenegro and that are parts of common rules contained in international conventions and in similar multilateral regulations, most frequently recognized by UN organizations, will not be listed in this work, but we can conclude that, with regard to legal protection in Montenegro, they have equal status as those titled ones and they enjoy full legal protection - unless they have been strictly forbidden. Namely, Montenegro follows the principle each legal matter is allowed unless it is opposite to positive pieces of legislation and to moral principles and unless it has been forbidden.

Foreign investors may always count on they are completely protected by contracts concluded, unless such contracts have been explicitly forbidden or opposite to moral principles. The protection is applied both to real investments of foreigners and to their rights stemming from the status of being investor, whereas foreign investors are treated equally as the national ones. 

All investments that do not represent participations in ownership over shares or assets of a specific business organization may be protected by substantial and personal guarantees, which have been designed based on multilateral treaties and conventions, i.e., on common rules and principles of international law. 

Frequent substantial guarantees are mortgage and fiduciary transfer of property rights, and the personal guarantees are illustrated by all their own forms. 

Instead of conclusion 

Montenegro legal system has been designed in such manner to offer legal protection to foreign investors both in substantial legal and in procedural legal and contractual sense. Foreign investors are protected equally as the national ones. 

The system of protection, naturally, should be modernized mostly in the part relating to legal and economic infrastructure and relationships, which are actually the foundations of a legal state and which encompass the following: general security; free flow of investments and money and free movement of labor force; suppressing corruption to the minimum level; stable taxation and customs systems; elimination of grey economy, as well as other measures mostly celebrated by each market economy. Montenegro legislative authorities intensively deal with drafting new or modernizing the existing pieces of legislation in all mentioned areas, in order to reach the highest level of legislation effective in market world countries. 
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