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On the international Conference on Attractiveness of Montenegro For Foreign Investments From the Aspect of Legal Provisions held in Podgorica, October 6. 2004. which was presided by Ivan Mitrovic, president of Montenegrin Union of Employers and by Jean-Marrie Standaert, Senior Specialist for Employers` Activities ILO-CEET, and with attendance of representatives of Government of Montenegro, labor unions, employers, and representatives of foreign diplomatic and commercial missions, it was discussed on attractiveness of Montenegro for capital investments from the aspect of legal regulations and on actions that has to be taken in order to remove the barriers for capital investments. Based on reports presented and discussions conducted, following CONSTATATION AND CONCLUSIONS were adopted:
 
1.Political events that were taking place in a recent past in Montenegro and it’s neighbor regions, have brought to great decrease and even termination of production in large number of companies, loss of market, cessation of investments cycle, stall of economical development and to loss of large number of work places, which resulted in growth of poverty, increase of social tensions and increase of risk for investments in Montenegro which are imperative to efficient process of privatization and to finding the right way  out of economic and general social crisis.
 
2. One of important factors of recovery of economy and initiation of it’s development is fulfillment of preconditions for foreign as well as domestic capital investments. In order to achieve that it is necessary to provide legislative framework, which is to provide in one hand, stimulations and safety to investments, and in the other hand to achieve flexibility of state concerning procedures of capital investments.
 
3. In order to achieve goals stated above, more than 100 laws have been passed in Montenegro in a period from 2000. to June 2004. amongst which are especially important those that make a legal framework of domestic and foreign investments; e.g. Corporate Law, Law on Privatization, Law on Participation of private enterprises in performing of public business, Law on investment funds, Law on foreign investments, Law on foreign companies in Montenegro, Law on free trade zones, Law on securities, Bank Law, Custom Law, Tax Law, Law on concessions, Energetic Law, and many more substantial laws on public concerns.
 
4. According to point 3, it can be stated that Montenegro has adequate legislative regulations to provide inflow of healthy capital; legislative that contains substantial regulations that protect the interest of foreign investors. All the relevant laws equalize the rights of foreign investors with those of domestic legal entities and individuals, and he’s right of managing the corporation is guaranteed.
If a foreigner didn’t invest his capital in order to become an owner, but the capital is invested on a credit basis, he is secured with mortgage, fiducial rights of property transfer, and a pledge, and is provided with an authorization for transfer of assets, bank guaranties and notes.
 
5. Beside rights stated, foreign investor has all the intellectual property rights, right to choose the arbitration, right of full equality in procedure before the courts.
It is important to state also that within the regulations on contracts in the Montenegrin legislation, the principle of full autonomy of will is represented, and so, foreign investor may consider himself fully protected by the contract concluded, if such a contract is not expressly prohibited, or contrary to morality.
 
6. In order to evaluate the impact of tax and custom system on the capital investment, it is necessary to make an adequate analysis, which requires adequate data. Concerning that, it can be stated that adequate data are not available, either from foreign or domestic research. Concerning international institutions, data are available for group of countries (as in data of IBRD on 8 countries of SEE 8 South Eastern Europe Eight), in the other hand, data given by the Montenegrin are not compatible, neither with each other nor with those of international institutions.
 
7. Unbound to statements in point 6, there are certain data on which can be concluded:
-Legal regulations of tax system consists of 13 Laws, 12 Decree, 3 Decisions, 28 Regulations and 9 Recommendations (52 sub-acts)
-Forms of taxes in Montenegro are: Legal Entities Profit Tax, Physical Persons Profit Tax, Real Estate Tax, Excise, and Value Added Tax (VAT)
-Contributions are consisted of: Pension and Disability insurance contributions, Health Insurance contributions, Unemployment insurance contributions
-Public duties which have crucial significance for potential investors due to the influence on costs and solvency are: all forms of turnover taxes, Profit Tax, Social insurance contributions, Customs
- Value Added Tax rate is 17% for all products, except for bread, milk and all kinds of export products that have zero rate tax provided.
Problems that employers and entrepreneurs complain about are: VAT payments in advance which cause a blockade of significant assets, significant delays in return of VAT amount by Department of Public Revenues which additionally increases insolvency of companies.
-Profit tax rate is: 15% on profit up to 100.000 euros, on profit exceeding 100.000 €, tax rate is 15 % + 20% on profit amount which exceeds 100.000€
-Rate of contributions for social insurance is 20% for employee and 17.8 % for employer.
Those rates are similar to those in other countries in region and which are competitors of Montenegro on the investments market.
 
8. Custom rates are within range of 0 % to 30 % what is an usual range, it is even a more favorable range than those in surrounding countries. However, our custom system is not consistent, for it is liable to frequent changes, mostly because of needs of State budget and obligatory harmonization with Serbia.
In Montenegro there are several charges while importing, such as different extra-custom duties, and certain administrative procedures, which created whole system of extra-custom costs. This creates a very negative picture about customs system, and it can represent a limitation, in particular for the category of domestic investors and investors from Serbia.
 
9.       Euro stat’s newest data (statistical bureau of the EU) say that, during the last year (2003) direct foreign investments (DFI) of the EU countries into the rest of the world increased by 80% and reached the level of €118.000.000.000 (BILLION). If Montenegro would succeed to attract only 0,1% (only one per mill) out of that amount, it would get DFI of about €59.000.000. Not to mention that only 1% of potential investments of the EU countries in Montenegro in the course of 2004 (and let it be during the next year 2005), would mean €590 million of direct foreign investments.
From World Bank’s analysis it can be seen that investments in Serbia and Montenegro in the period from 1989 to 2002 were only 206 USD per capita, which is larger only than those in Bosnia and Herzegovina that were 198 USD. In Albania it was 303 USD per capita, in Romania 415, Bulgaria 560 and 1.419 $ in Croatia.
 
CONCLUSIONS
 
1.     As it is shown in statements above, series of activities are carried out in Montenegro in order to provide legislations for stimulations of capital investments and their protection. However, there are series of problems in implementation of current laws, and new ones are being passed. Bearing in mind experiences of developing countries in transition it can be concluded that it shouldn’t be exaggerated with overregulation, because needless regulations have expanded poverty and created enterprise which is not attractive to risk conducting. In the other hand, to extensive authorization of administration creates preconditions for corruption, as it is case in Montenegro.
2.     Speaking of financing the enterprises through the privatization and credit financing, bank system shows to be an important factor. Montenegrin banks have entered the function of organizer of small and medium sized enterprises crediting, but in order to avoid risk, such legislation have been enacted to protect banks, but it takes credit receivers to unfavorable position. Particular problem of bank policies is long procedure of credit approval, and high interest rates. Employers and entrepreneurs ask from the state and the banks to offer better solutions, especially if they want to attract the foreign investors, without whom significant progress in economical recovery cannot be achieved.
3.     Economy of Montenegro strives to become a part of economy of EU. EU have already received in its membership several countries with similar adjustments that are obligated to create cleaner, more free, and more efficient financial system. As a stimulus to do that they are to receive cheep capital, as a necessary fuel for initiation of economy, and stimulation of savings with confidence of consumers. Montenegro must take into consideration such a method during determination of its way to integration processes of EU.
4.     Concerning the tax system following conclusions can be drawn:
-         Tax system of Montenegro is in accordance with international standards, and it’s made on the basis of comparative analysis as well as on the experience of EU countries, with very frequent changes and amendments, which shows that the recommendations have been taken into consideration. On the other hand, the feel of inconsistence and instability of legal and economic system is created.
-         VAT rate in Montenegro is competitive with higher rate of EU countries, but in comparison Montenegro started with a relatively high rate. Beside that, Montenegro has no lower tax rate, which must be introduced in order to stimulate production and survival of domestic production and trade on the market.
-         It can be concluded that VAT is not a limiting factor for investments inflow, and with corrections it may be considered as one of important parameters of stability of legal and economic system.
-         Profit tax rate is one of the lowest in Europe, and concerning that, it can be stated that this is stimulating rate for investors. Particular headstart for foreign investors is possibility of avoiding doubled taxation and approval of tax credit to a resident taxpayer that makes profit out of Montenegro, in the amount of profit tax paid abroad.
5. Based on analysis of customs system, conclusion can be drawn that the system is a weak point concerning the foreign investments attraction. Because of the faults in implementation of customs systems, and because of distinct inconsistence it can be very de-stimulating factor for attraction of investments. Customs rates itself are competitive with those of surrounding countries and field of custom systems reform is to be sought in the elimination of bureaucratic heritage (increase of efficiency of custom services) and in the fight against all the forms of corruption in customs system. 

6. Apart from these advantages and shortages, there are several circumstances that make additional limiting factor, on other words obstacles for investments in Montenegrin economy: 

§        Internal political conflicts and divisions in Montenegro expressed in almost all spheres of social life, impossibility of reaching political consensus about roads of Montenegro in relation to its overall, and in that way economic development, represent important braking factor to development.
§        Lack of specialized professional personnel in the field of management, marketing, modern technologies usage causes low productivity and uncompetitiveness of Montenegrin economy in the European and world market.
§        Inherited habits from past concerning understanding the cult of work and offering services, especially in the area of tourism and catering, but also in the field of public services provided by the state or local community also have a significant impact on inadequacy of the ambience for investments.
§        Undeveloped state of particularly road, utility and other infrastructures, high prices of almost all services needed for adequate economic entities’ business, as basic categories, particularly do not allow to foreign investors to seriously consider investing in our economy.
§        Undeveloped state and inadequacy of social dialogue, which is often caused by political tensions, causes continued mutual misunderstanding, conflicts and difficulties in reaching a consensus of social partners, concerning many issues of social development.
§        Expressed gray economy and corruption occurrence and at the same time disloyal competition, different forms of criminal that are new in our region, are consequences of selective application of legislation, and at the same time creation of impression of social and economic ambience of high risk for investments.
§        Market potential limits, insufficient stimulation of domestic production or, better to say, the economy left to itself, lack of an adequate protection of domestic production is also a limiting factor for more serious investments.
§        Constant conflicts concerning models and procedures of privatization, opening different privatization affairs, also contribute to the negative image of this region for more serious investments.
§        Difficulties in implementation of the laws which reform public administration and local governance, maintaining repression of their functions with dominant understanding that “it exists for itself and because of itself”, impossibility of its reorientation to “servicing” service which would be at disposal to the economy and its development also create a negative picture and a limiting factor for investments.
§        Insufficient effectiveness of administrative and judiciary organs in settling property-legal disputes, issuing different approvals and resolving great many rights and liabilities of economic entities.
 
All the obstacles stated, require urgent union of all the progressive forces in Montenegro in order to eliminate them in the greatest extent possible, to create an adequate economic environment, and such a image of Montenegro which enables it to enter the family of countries of European Union.
