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Introduction

Changes in the social – economic system of Montenegro appeared in 90-ties, in the last century, as a consequence of the Former Socialist Federal Republic of Yugoslavia break up, had a significant impact on changes in the economic system of Montenegro. Leaving behind the concept of public ownership and economy of reaching agreements and transferring to the dominant private ownership, market economic systems and favouring the concept of liberal economy, had as a consequence necessary economic restructuring through its privatization, but it also imposed the need to create more quality conditions for foreign investments.
The new concept of economy development, banking and monetary system changes, determination of the state to harmonize economic systems of the state with the standards of the European Community causes liberalization of relations regarding the new approach to foreign investments. A great number of segments of the social economic system suffered radical changes in the approaches and views concerning the economic development of Montenegro.
Stagnation of the economic development of Montenegro, privatization that is still in the initial phase regarding its effects, lack of own capital for economic restructuring, social disintegration as a consequence of such processes, indicate the necessity of the state to create more favourable conditions for the investments of foreign capital as one of the most significant factors for recovery of the economic development of Montenegro. Agenda of the economic reforms of the Government of the Republic of Montenegro has strategically determined this direction, but obviously the effects expected are still not sufficient.
Creating conditions – the ambience for domestic, and especially foreign investments represent a very broad range of changes in social – economic relations on which depends whether foreign investors would be attracted to invest in Montenegro. First of all, it implies a stable social-political situation in the country, which has still got the burden of polarization of relations between Serbia and Montenegro and problems of the state and legal status of the Republics, on one side, but also the burden of creating such economic relations that will stimulate foreign companies to invest in Montenegro and at the same time provide security to the capital they invested.
This report is not aimed at complete sublimation of the aspect of foreign investments in Montenegro, neither from the legislative-legal nor from the economic aspect, what is, in fact, the task of other officers in the field of tax and customs policy influence on the policy of foreign investments, but only to point out global relations and frameworks within the scope of this subject, paying special attention to the analysis of legislative-legal framework that goes along with it and the needs for redefining certain relations.

I. LEGISLATIVE – LEGAL FRAMEWORK OF CAPITAL INVESTMENTS

One of the previous conditions for foreign investments is the
provision of legislative legal framework which has to provide two necessary goals: foreign investments stimulation, invested capital security, state flexibility with respect to capital investment procedures. Foreign investments in accordance to their legal nature represent a very complex relation, which is related to several key spheres of social life, and also the degree of foreign capital investment in Montenegro depends on the degree of its changes. The most significant legislative factors, apart from others, which have an impact on and determine readiness of all investors, especially foreign investors to invest in Montenegro, are certainly adequate tax policy, customs policy, ownership policy, employment policy, simplicity of the procedures for foreign investments, and especially state and local government bodies’ effectiveness in the approaches which are related to making solutions to certain rights and liabilities of foreign investors.
Systemic frameworks of domestic and foreign investments are determined by the Law on Privatization, Law on Economic Corporations, Law on Private Sector Participation in Performing Public Services, Law on Investment Funds, Law on Foreign Investments, Law on Foreign Companies Founded and Ran in Montenegro, Law on Free Zones, and tenths of other material laws from different spheres of life. Significant impact on foreign investments and other forms of investments have also the Customs Law, Labour Law, Law on Foreign Nationals Employment and a whole set of tax Laws (Law on VAT, Law on Legal Persons Income Tax, Law on Real Estate Tax, Excise Law etc.) as well as several material laws from different spheres which are related to the field of issuance of concessions.

Despite the state efforts to provide favourable conditions for foreign investments by means of the legislative reform, in the last two years, the inflexible legislation did not provide a favourable legislative ambience for investments.
As for the legislative-legal framework, it can be viewed from several aspects:
 Firstly – Legislative( changes level in accordance with the new social-economic reforms,
 Secondly( – Harmonization of the changed legislation with the real needs of economic development and European standards and
 Thirdly – Legislation harmonization( level.

Firstly – as for the legislative framework changes level, we can state
that in the last two years a significant, but still not sufficient efforts, have been made to perform legislative changes. Legislative activities’ analysis shows that 104 laws were passed in the period from 2000 to June 2004 out of which:
 In 2000 – 16 laws;(
 In 2001 – 13 laws;(
 In 2002 – 13( laws;
 In 2003 – 41 laws and;(
 In the first half of 2004 – 29( laws.

If we take into account that legislative reform of countries in
transition implies a change of 4000 regulations, then it is not difficult to see what is the level of our legislative reform.
Apart from the activities of the state to bring key systemic laws which will provide more favourable ambience conditions for all forms of investments, especially foreign investments, these conditions have not been provided yet. Systemic changes of the mentioned laws are not sufficient to provide favourable ambience conditions, without changes of material costs, what causes a very frequent collision among laws, i.e. impossibility of an adequate application of the new laws. Namely, a great number of material laws which have to be harmonized with the new political and economic system, and which often have a direct impact on capital investments in certain areas, are not harmonized and in that way it very often represents an impassable obstacle.
Therefore, provision of legislative conditions for capital investments does not only imply changes of legislation, but also its necessary harmonization.
Secondly – Regarding the harmonization of the brought legislation with the needs of economy and European standards, we can say that some key laws which have been changed are not in accordance with or are not sufficiently in accordance with the economy and investment needs. Several areas of social life are not adequately legislatively considered with the needs of the economy development. The aforementioned tax laws, customs laws, laws on economic corporations status, laws from the area of property-legal relations, laws from the area of labour and employment, concessions etc. are of key importance for this field.
Incompatibility of the legislation with the needs of economy and changes in the social-economic system in general, are related to the circumstance that a great number of laws even from the socialist self-governance system are still into force, on one side, but also outdated laws of FRY whose application was assumed by Montenegro after bringing the Constitutional Charter and founding the State Union of Serbia and Montenegro. Of course, first of all, we speak about material laws here. Therefore, it implies intensive legislative activity to bring completely new and of course, reformed laws in accordance with the changes in the society.
For example, we will mention labour legislation, which is still based upon dominant position and wide range of workers’ rights, with very restricted employers’ rights, what was the reason to begin with the amendments of the new Labour Law which are underway, after a brief period of its application. We have similar situation concerning the Law on Foreign Nationals Employment, which is very restrictive regarding conditions for their employment, what surely is not in accordance with the tendency of Europeization of Montenegro and European Union standards on free moving of the workforce. Tenths forms of different public and local taxes, surtaxes, fees, excises, compensations, contributions and similar duties significantly burden economic entities and in that way represent a restrictive factor for any other form of investments. The factors that are especially restrictive and disturbing are related to the complexity and long-lasting legislative procedures when the state or local authority have to decide on a right of an economic entity. In that context the judicial procedure, slow work of judiciary bodies, insufficient and inefficient protection of the creditors in the business transactions do not inspire confidence and safety of investments in the economy.
Thirdly – concerning the legislation harmonization we can also make a conclusion that slowness of legislation reforms has a direct impact on its harmonization. Adoption of several new laws that Montenegro have never had in its legislative-legal practice, such as laws in the field of investment funds, securities, value added tax, private sector participation in performing public services, privatization, public procurements etc., and several other laws which harmonize or introduce new European Union standards in regulating certain social-economic relations, do not correspond to the outdated laws and exceed relations that they regulate. So, necessity to harmonize the legislation implies two forms: firstly, harmonization of our legislation with the standards of European legislation – so-called external harmonization, and secondly – internal harmonization – i.e. harmonization of outdated material laws with the new reforming, systemic and sub-systemic laws.

II. EMPIRIC (based upon experience) ASPECT OF CAPITAL INVESTMENTS

From the point of view of experience aspect, social – economic ambience of Montenegro is characterized with several restricting factors for investments in economic development of Montenegro in the last ten years. If we observe it globally, obstacles for capital investments can be divided into several groups:
1. Unfavourable social ambience:
2. Inflexible legislation
3. Lack of strategic documents of economic development.

1. Unfavourable social ambience:

Unfavourable social ambience for capital investments is determined by two key elements. First – objective, caused by the impact of wide negative occurrences in the social environment. Second – internal or subjective social factor caused by internal – subjective negative influence.
The past period of historical development of Montenegro is characterized by several circumstances which characterize wider region and which represent objective obstacles to capital investments. War conflicts, sanctions of the International Community, ranking Montenegro among the states of high political risk, expressed political conflicts with the neighboring republic, social disintegration, sudden increase of different forms of criminal and its most difficult aspects, expressed occurrence of gray economy and corruption are only a few of wider objective social factors which have an impact on Montenegro, and which show the level of unfavorableness of social ambience and the limiting factor of investments in its economic development.
Apart from these wider social circumstances, economic area of Montenegro is characterized by several other circumstances, less significant than the previous ones, which are only an additional limiting factor, i.e. obstacle for investments into Montenegrin economy.
 Internal political conflicts and divisions in Montenegro expressed( in almost all spheres of social life, impossibility of reaching political consensus about roads of Montenegro in relation to its overall, and in that way economic development, represent important braking factor to development.
( Lack of specialized professional personnel in the field of management, marketing, modern technologies usage causes low productivity and uncompetitiveness of Montenegrin economy in the European and world market.
( Inherited habits from past concerning understanding the cult of work and offering services, especially in the area of tourism and catering, but also in the field of public services provided by the state or local community also have a significant impact on inadequacy of the ambience for investments.
( Undeveloped state of particularly road, utility and other infrastructures, high prices of almost all services needed for adequate economic entities’ business, as basic categories, particularly do not allow to foreign investors to seriously consider investing in our economy.
 Undeveloped state and inadequacy of( social dialogue which is often caused by political tensions, causes continued mutual misunderstanding, conflicts and difficulties in reaching a consensus of social partners, concerning many issues of social development.
 Expressed( gray economy and corruption occurrence and at the same time disloyal competition, different forms of criminal that are new in our region, are a consequence of selective application of legislation, and at the same time creation of impression of social and economic ambience of high risk for investments.
 Undeveloped state of banking system, securities market and( similar factors which have to create ambience conditions which will stimulate and support economic development also have an effect on unfavourable ambience creation.
 Market potential limits, insufficient stimulation of domestic( production or, better to say, the economy left to itself, lack of an adequate protection of domestic production is also a limiting factor for more serious investments.
 Constant conflicts concerning models and procedures of( privatization, opening different privatization affairs, also contribute to the negative image of this region for more serious investments.
 Difficulties in( implementation of the laws which reform public administration and local governance, maintaining repression of their functions with dominant understanding that “it exists for itself and because of itself”, impossibility of its reorientation to “servicing” service which would be at disposal to the economy and its development also create a negative picture and a limiting factor for investments.
 Insufficient effectiveness of administrative and judiciary( organs in settling property-legal disputes, issuing different approvals and resolving great many rights and liabilities of economic entities.

2. Legislation inflexibility

We have already spoken about inflexibility of legislation, but we would like to specially emphasize here to what effect the legislation inflexibility and complexity of procedures have effect on judiciary and administration bodies’ work concerning the fact that settling property-legal disputes or issuing approvals, certificates, licenses and similar in the administrative procedure last for years or months. Key process laws, such as laws which determine judiciary lawsuit, outlaw, executive proceedings, as well as laws that determine general or special administrative procedures are so complex that they can not be a guarantee for making efficient decisions.
Apart from that, conceptually wrong set administrative legislation, which regulates key elements of efficiency in making decisions and about rights and obligations of economic entities, significantly discourages any form of investment. For example, procedures of issuing approvals for economic entities’ work, which are burdened with tenths of different previous agreements, prolong making decisions and beginning of the work of economic entities for months. Also, tenths of different agreements and reviews in the area of facilities construction, as a very significant area for economic development and investments, have as a consequence that procedures of issuing approvals for facilities construction, especially for economic entities, last for months and not infrequently for years.
Already mentioned tax, customs and foreign nationals employment policy, long-lasting administrative and judicial proceedings can have discouraging effect on investor, whose “time is money” and who does not have so much time to “cope with” the slow public administration. This expresses the need to simplify legislative conditions and procedures which will enable potential investors to effectively and efficiently realize their investments and start making their profit, what is every investor’s dominant goal.

3. Lack of strategic documents

Lack of certain strategic state documents on certain areas development, including also economy, significantly limits the investments. Exempting several areas where the state made efforts to make a draft of the strategy of their development, such as tourism area, majority of the areas still remained uncovered with strategic documents that are an initiating base and directing factor for the development of Montenegro. Also, initial steps made to promote economic and other capacities that are attractive, especially for foreign investments, are not sufficient to offer a real picture and whole information to potential investors about all possibilities and conditions for investments in the economic and social development of Montenegro.
